who want their spouse to have access to the income for
their life, but transfer the principal later on to the children.
For example, if you are in a second marriage and have children from a previous one. Or, if you
are worried about the impact on the
children if your spouse marries again.
It gives the surviving spouse 100% of
the income for their life, and rights
to invade principal using standards
similar to a Disclaimer Trust. Upon the surviving spouse’s
death, the principal is distributed to, or in trust, for your
children.

meets your needs and incorporates changes in both state
and federal laws. Also, when you meet with your trust
officer or attorney to do so, don’t just think about your
current situation and the assets you currently have. Are
you expecting an inheritance down the road? Is your
spouse? Is this your second marriage? Do you think
your spouse will remarry after your death? These are all
important questions that you should discuss openly and
honestly because, with a little planning, you will be able
to save on estate taxes and take care of both your spouse
and children.

The “QTIP”

U

nlike the Disclaimer Trust, the trustee has 15
months to fractionalize the trust for tax benefits, but
the assets are secure. By choosing a fractional QTIP, you
can choose that portion that will save estate taxes (the QTIP
portion) and that portion (the non-QTIP portion) that can
save capital gains tax . You can even include children as beneficiaries while the spouse is alive for the non-QTIP.

Jack Davidson

This

I

n short, what does all this mean to you? You have options when creating your estate plan. We recommend
that you continually review your plan to ensure that it

has

an

emotional history for me.
As a youth, when my mother
would come into my room
with a QTIP,

The Credit Shelter Trust
The Credit Shelter Trust is the “B” Trust of an AB Trust
plan. The “A” Trust is the marital bequest, or trust for a
spouse. The “B” Trust, also known as a
“Bypass” or “Family” Trust is designed so
that the trustee shall put aside the smallest amount which would result in no tax.
Currently in Vermont, you would fund the Credit Shelter
with $2.75 million to avoid any state estate taxes, with the
balance passing to the “A” Trust. This amount will now be
available for the benefit of your spouse and/or children, but
would not be taxed. We only recommend this trust for the
very large estates, when the range of spousal estates is above
$5,500,000. The primary drawback of over-funding the trust
is the loss of savings in capital gains tax.

acronym

I felt fear.

Then in January of 1982, I
felt fear followed by a surge
of appreciation that has lasted to this day.
It was late January. I was handed
a trust of a well-known business
man in his community, who died
on January 8, 1982. I panicked.
The marital trust did not qualify for the marital
deduction.
In 1982, the federal exemption was $225,000 and
the maximum tax rate was 65%. In those days, estate
planning lawyers used AB trusts. The A Trust was
a marital trust that would not be taxed, and the B
Trust, also known as the “Bypass” Trust or the “Credit
Shelter” Trust, was to shelter the exemption. No tax
on the first death (the husband in this case) and no
tax on the B Trust when the wife died.

In those days the federal law allowed the marital

income must be paid to the wife annually, no one

deduction for outright distribution to the spouse,

else could have an interest in the trust while she

as well as a marital trust for the spouse so long

was alive, and I had to qualify the trust on the

as trust income was paid annually to the spouse,

tax return. That is why they call this a “Qualified

and no one other than the spouse had rights to

Terminable Interest Trust”. It met the definition

the principal. In addition, the spouse had to have

of “terminable” and I qualified the trust when I

the right to appoint the property to anyone upon

filed the estate tax return.

death. The spousal interest did not terminate......
This may have been one of the first QTIP trusts

it was just delayed.

in the country, and I can wax endlessly about
The B Trust was designed so it would not be

the wisdom of our legislators who envisioned the

taxed in the surviving spouse’s estate. Often the

benefits outlined in Angela Bowman’s article.

only reason to control
the assets was simply

Angela’s article discussed the fractional QTIP,

to

estate

taxes

which is just another way to create AB trusts with

when the spouse

died.

more f lexibility. I did not tell her about this story

spouse’s

in her presence because I wanted to avoid her

The

save

surviving

interest would terminate

response: “I was not born then”.

on death and the assets could be used for others,
such as the children, while the spouse was living.

P.S. She just corrected me.......she was 9 months
and 30 days old.

This anxiety-provoking marital trust A had been
signed in the late 70s.

Upon the death of the

business owner’s wife, the wife had the sole right
to the income, and the property went to their
children upon her death, but she had no control.
It was probably a scrivener’s error and I felt the
pain.....the impact on the wife, and the children,
and the scrivener.
I was looking at an “accidental”
QTIP. At first painful, it saved
the patient.
Fortunately, Congress had just passed a change
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in the law, effective January 1, 1982, that allowed
a certain type of marital trust to terminate the
wife’s interest, upon her death, and still be entitled
to the marital deduction. The change allowed me
to take the deduction. The new law stated that
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